State of California
Office of Administrative Law

In re: NOTICE OF FILING OF EMERGENCY

FAIR POLITICAL PRACTICES COMMISSION REGULATORY ACTION UNDER THE
PROVISIONS OF THE APA IN EFFECT ON
JUNE 4, 1974

Regulatory Action: Government Code Section 11380.2 as it

existed in 1974, and title 2, Cal. Code Regs,
section 18312(d)
Title 2, California Code of Regulations

Adopt sections: OAL File No. 2011-0216-03 FPPE
Amend sections: 18734, 18751
Repeal sections:

This emergency regulatory action deals with financial disclosure by employees of newly
created agencies. Pursuant to California Code of Regulations, title 2, section
18312(e)(1)(B), this emergency regulatory action is effective February 10, 2011. OAL's
review of FPPC proposed regulations is limited to the provisions of the APA as it was
enacted on June 4, 1974, when voters adopted the California Political Reform Act. (Fair
Political Practices Commission v. Office of Administrative Law, Linda Stockdale Brewer
(April 27, 1992, C010924 [nonpub. opn.]).) As such, OAL's review is limited to
determining if the proposed regulations comply with "the form and style prescribed by
the Secretary of State. If the department approves the regulation or order of repeal for
filing, it shall endorse on the certified copy thereof its approval for filing and shaii
transmit such copy to the Secretary of State." (Former Gov. Code, section 11380.2,
repealed by Stats. 1979, ch. 467, § 2.)

These regulations are exempt from review by the Office of Administrative Law, and
subject only to the June 4, 1974 version of the Administrative Procedure Act (APA).
This regulatory action becomes effective 2/10/2011. Filing of a certificate of compliance
within 120 days will be required pursuant to Government Code section 11422.1 of the
1974 version of the APA.

Date:  2/23/2011 ‘OJ«M[LW W%’/

Debra M. Cornez
Assistant Chief Counsel/Acting Director

Original:  Ann Ravel
Copy: Virginia Latteri-Lopez
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Amend 2 Cal. Code Regs. Section 18734 to read:
§ 18734. DesignatedEmployeesand-Consultants— New Positions Pending Code_Adoption
or Amendment.

(a) New Positions and Consultants — Interim Disclosure: Consultants and individuals in

newly created positions as set forth in Regulation 18219, including positions at newly created

agencies, that make or participate in the making of decisions that may foreseeably have a
material effect on any financial interest shall file interim disclosure under this category.

(b) Disclosure Requirements: Individuals in positions specified in subdivision (a) of this
regulation shall file under the broadest disclosure category in the agency’s conflict-of-interest

code or, if the agency does not have a conflict-of-interest code, provide full disclosure until the a

new ageney-amends-its code is adopted and approved to reflect the position. However, if the

position does not involve duties that require disclosure under the broadest disclosure category or

under full disclosure, the agency

must set interim disclosure within 30 days of the establishment of the new position or new

agency that is more tailored to the pesitiens-with-a position’s limited range of duties. This
determination shall include a description of the position’s duties and, based upon that

description, a statement of the extent of disclosure requirements. Full disclosure means that the

statement discloses all investments and interests in real property held on the date of assuming

office, and income received during the 12 months immediately preceding assuming office. The

code reviewing body shall determine the filing location for statements.

(c) Public Records: Records pertaining to pesitions that file under this category are public

records and must be retained for the public’s inspection in the same manner and location as the

02/10/2011 1 18734 Amend
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agency’s conflict-of-interest code as set forth in Section 81008(a). This includes any written
documents that support a limited disclosure category.

(d) Time of Filing: Pefsons in positions specified in this regulation shall file an initial
statement within 30 days of assuming office and shall continue to file annually in the same
manner and location specified in the agency’s conflict-of-interest code.

(e) Annual Statement: Any statement filed under this provision is deemed to satisfy the
requirement of Section 87302(b), which requires that an initial or annual statement be filed.

(f) Nothing in this regulation shall be construed to exempt any agency from complying
with provisions of Section §7306.

NOTE: Authority cited: Section 83112, Government Code. Reference: Section 87302,

Government Code.

02/10/2011 2 18734 Amend
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Amend 2 Cal. Code Regs. Section 18851 to read:
§ 18751. Procedure and Standards for Obtaining Exemption from Government Code
Section 87300, Requiring Adoption and Promulgation of a Conflict-of-Interest Code.

(a) This section sets forth the procedure and standards by which the Fair Political
Practices Commission will determine whether to grant an exemption from Gevernment-Code
seetionr Section 87300 to an agency for which the Commission is the code reviewing body.
Other code reviewing bodies are encouraged to adopt the same or similar procedure and
standards. Nothing in this section shall be construed to mean that a government agency is not
required to adopt a conflict-of-interest code if it has not been granted an exemption.

(b) A governmental body qualifying as an agency, and therefore required to adopt and
promulgate a Conflict-of-Interest Code pursuant to Gevernment-Code-seetion Section 87300, or
be included within another agency's Conflict-of-Interest Code, may submit a request to the Fair
Political Practices Commission for exemption from that requirement if the Commission would be
the agency's code reviewing body. Obtaining an exemption as provided in this regulation is the
exclusive means by which an agency may obtain an exemption from the requirement to adopt
and promulgate a Conflict-of-Interest Code. The term "agency" as used in this section means any
state agency or local government agency with jurisdiction in more than one county.

(c) An exemption shall be granted to an agency by the Executive Director only if he or
she finds:

(1) That if the agency were to adopt a Conflict-of-Interest Code, there would be no

"designated employees," within the meaning of Geverament-Code Sections 82019 and 87302(a),

02/10/2011 1 18751 Amend
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subject to its provisions; or

3) That the agency is a committee, board, or commission that does not possess decision-
making authority as defined in 2-Cal—CeodeRegs—seetion Regulation 18701(a)(1), and both of the
following apply:

(A) The agency will not acquire real property in the foreseeable future; and

(B) The annual operating budget exclusive of salaries for the agency is less than $
150,000; or

€43 (3) That good cause exists for granting an exemption due to extraordinary
circumstances that indicate the burden on the agency of adopting a conflict of interest code is not
warranted by the degree of likelihood that a conflict of interest may occur.

(d) An exemption may be granted to an agency or extended by the Executive Director on
his or her own initiative or in response to a request by the agency. A request by an agency shall
be signed by the chief executive officer or a legal representative of the agency and shall be
accompanied by a statement of the alleged basis for a grant of exemption with supporting
documentation, as described in subdivisions (e) through (g) of this regulation.

(e) A request for exemption under subdivision (c)(1) shall be accompanied by:

(1) A list of every position in the ageﬁcy, including each officer, employee, member and
consultant with the agency;

(2) A copy of the job description for each position listed in subsection (1) above;

(3) A copy of the statutory authoritysunder which the agency was created with specific
citations to the provisions setting forth the duties and responsibilities of the agency;

(4) Identification of the person or body to whom the agency reports;

02/10/2011 2 18751 Amend
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(5) A copy of the last annual or regular report submitted by the agency to the person or

body to whom the agency reports;

(6) A detailed justification of the request for exemption including an explanation of why

none of the positions listed in subsection (1) above, are designated employees. In preparing this

justification, particular note should be taken of Gevernment-Code-seetion Section 8

2019.

€ A request for exemption under subdivision €e}33 (c)(2) shall be accompanied by:

(1) A copy of the statutory authority under which the agency was created with specific

citations to the provisions setting forth the duties and responsibilities of the agency;

(2) Identification of the person or body to whom the agency reports; and

(3) A copy of the last annual or regular report submitted by the agency to the person or

body to whom the agency reports;

) (g) Within 90 days after receiving a request for exemption, the Executive Director

shall:
(1) Approve the request;
(2) Deny the request; or
02/10/2011 3
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(3) Return the request for additional information and resubmission within 60 days. Upon
resubmission, the Commission shall, within 60 days, either approve the request for exemption or
deny the request.

& (h) In the case of a newly created agency, the time limits prescribed by Gevernment
Ceode seetions Sections 87302.6 and 87303 for the members of a board or commission to file
statements of economic interests, and for the agency to submit a proposed Conflict-of-Interest
Code, shall be tolled while a request for exemption is under initial consideration by the
Executive Director or reconsideration by the Commission, provided the request is submitted
prior to the time limit expiring.

& (1) When an exemption is granted, the Executive Director shall issue an exemption
letter and transmit it to the requesting agency. The exemption letter shall state a legal and factual
basis for the granting of an exemption. When an exemption is granted under subdivision ¢e}4)
(€)(3), the letter shall also describe the particular extraordinary circumstances that warrant the
granting of an exemption under that subdivision. A copy of the exemption letter shall be
transmitted to any person requesting it, and shall be posted on the Commission's website. Within
30 days after the exemption is granted, any interested party may submit a request that the grant
of exemption be reconsidered by the Commission. The Chairman shall consider the request and,
if in his or her discretion good cause exists for reconsideration, he or she shall schedule the
matter for hearing before the Commission.

9 (1) When a request for exemption is denied, the Executive Director shall issue a letter
denying the request for exemption, transmit it to the requesting agency, and establish a new
deadline by which the agency requesting the exemption shall submit a proposed Conflict-of-

Interest Code to the Commission, or be included within the Conflict-of-Interest Code of another

02/10/2011 4 18751 Amend
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agency. If the request is from a newly created agency having a board or commission whose
members are subject to the filing requirements imposed by Gevernment-Code-seetion Section
87302.6, the letter denying the request for exemption shall also establish a new deadline, not
exceeding 30 days from the date the letter is issued, by which the board or commission members
shall file statements of economic interests pursuant to Gevernment-Code-seetion Section 87200.
A copy of the letter denying the exemption shall be transmitted to any person requesting it, and
shall be posted on the Commission's website. Within 30 days after the request for exemption is
denied, any interested party may submit a request that the denial be reconsidered by the
Commission. The Chairman shall consider the request and, if in his or her discretion good cause
exists for reconsideration, he or she shall schedule the matter for hearing before the Commission.

4 (k) An exemption granted under subdivision €e}33 (¢)(2) of this regulation does not
constitute formal written advice or informal assistance pursuant to 2-Cal-CedeRegs—sections
Regulations 18329 and 18329.5 concerning the duty of an individual to file a statement of
economic interests under the provisions of an existing Conflict-of-Interest Code.

&) (D) Upon being issued, an exemption shall remain in effect until the basis for the grant
of exemption no longer exists or the expiration of 2 years, whichever occurs earlier. When an
agency's exemption expires without being renewed on the Executive Director's own initiative,
the agency shall either adopt and promulgate a Conflict-of-Interest Code pursuant to Geverament
Codeseetion Section 87300, submit a request for the exemption to be extended, or submit a new
request for exemption.

& (m) A request to extend an exemption need only consist of a declaration signed by
the chief executive officer or a legal representative of the agency stating that the circumstances

that served as the basis for the original grant of exemption have not changed. The request shall

02/10/2011 5 18751 Amend



then be granted or denied according to the procedures set forth in subdivisions ¢ (g) through do
(1) of this regulation, and if granted, subject to the provisions of subdivision & (k) of this
regulation, just as an original exemption.

NOTE: Authority cited: Sections 83108 and 83112, Government Code. Reference: Section

87300 et seq., Government Code.

02/10/2011 6 18751 Amend



