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The Department of Business Oversight (Department) proposed to adopt regulations that

would implement the Student Loan Servicing Act, operative July 1, 2018, pursuant to which

student loan service providers must b~ licensed to engage in the business of servicing a student

loan in this state.

On September 9, 2018, the Department submitted the above-referenced rulemaking
action to the Office of Administrative Law ("OAL") for review. On October 19, 2018, OAL
notified the Department of OAL's decision to disapprove the proposed rulemaking.

DECISION

OAL disapproved the, above-referenced rulemaking action because the proposed
regulations failed to comply with the clarity standard of the Administrative Procedure Act (the
"APA"). Additionally, the Department failed to follow procedural requirements of the APA in
adopting the proposed regulations. All of these issues must be resolved prior to OAI.'s approval
of the regulations. This Decision of Disapproval of Regulatory Action explains. the reasons for
OAL's action.
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DISCUSSION

The Department's regulatory action must satisfy requirements established by the part of
the APA that governs rulemaking by a state agency. (See Gov. Code, sec. 11340 et seq.) Any
regulation adopted, amended, or repealed by a state agency to implement, interpret, or make
specific the law enforced or administered by it, or to govern its procedure, is subject to the APA
unless a statute expressly exempts the regulation from the APA. (Gov. Code, sec. 11346.)

Before any regulation subject to the APA may become effective, the regulation is
reviewed by OAL for compliance with both the procedural requirements of the APA and the
standards for administrative regulations in Government Code section 11349.1. (See Gov. Code,
sec. 11340.1, subd. (a).) Generally, to satisfy the APA standards, a regulation must be legally
valid, supported by an adequate. record, and easy to understand. In this review, OAL is limited to
the rulemaking record and may not substitute its judgment for that of the,rulernaking agency with
regard to the substantive content of the regulation. (Ibid.) This review is an independent check
on the exercise of rulemaking powers by executive branch agencies intended to improve the
quality of regulations that implement, .interpret, .and make. specific. statutory law, and to .ensure
that the public is provided with a meaningful opportunity to comment on regulations before they
become effective.

1. Clarity

OAL must review regulations for compliance with the "clarity" standard of the APA, as
required by Government-Code section 11349,1. Government Code section 11349, subdivision
(c), defines "clarity" as meaning "...written or displayed so that the meaning of regulations will
be easily understood by those persons directly affected by them." As discussed below, several
proposed sections fail to comply with the "clarity" standard of the APA.

1.1 Branch Office Application

Section 2038, provides:

~a~ A student loan servicer that seeks to en~atLe in the business at an additional location
must submit an application for a branch offace by submitting Form MU3 in accordance with the
instructions of NMLS, for transmission to the Commissioner, at least ten dav~10) before
en a~in~ in business at the location.

~b~An a~licant that intends to conduct business at the branch office under a fictitious
name not already approved by the Commissioner shall upload to NMIS a copy of the Fictitious
Business Name Statement with the "filed Stamp" from the county clerk's office, and may not use
the name until the Commissioner approves the use of the name.

~c~An a~~licant shall indicate the branch manager as a branch manager an the Form
MU3 and submit to NMLS a Form MU2 for each branch manager..

(d~ The Commissioner may request additional information, documentation or detail
pertaining to the branch office a~~lication. Any fees that cannot be laid through NMI.S shall be
paid directl~to the Commissioner. Fees are not refundable.
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(e) A~~lication, investigation and any other fees payable through NMLS shall be paid
b ty he applicant or licensee to NMLS for transmission to the Commissioner

The proposed regulations lack standards for approval of an application for a branch
office. A student loan servicer that seeks to engage in business at an additional location has no
way of knowing what additional information, documentation or detail might be requested by the
commissioner. Therefore, it is unclear how Department approval of a branch office is obtained.
What criteria will the Department use in determining approval of an additional location? Further,
proposed subdivision (e) of that section states that the "Application, investigation, and any other
fees payable through NMLS, shall be paid by the applicant or licensee to NMLS, for
transmission to the Commissioner." The proposed regulation,does not include any .information
about the amount of the fees to be paid for an application for a branch, office, referred to in
subdivision (e). As such, subdivisions (d) and (e) are not "written or displayed so that the
meaning of the. regulations will be easily understood by those persons. directly affected by them."
(Gov. Code, sec. 11349, subd. (c).)

1.2 Reauest for Confidential Treatment

Section 2044 provides:

2044. A student loan servicer may request that certain documents or darts thereof be
treated confidentially. A request for confidentiality sha11 be in writing and made pursuant
to Section 250.10 of Article 1 Subchapter 1 of these rules. If a request for confidential
treatment is ranted or denied. the person making such a request will be notified in
writing

The regulated public would have difficulty understanding the Department's process for.
handling a request for confidential treatment. The requestor will be notified if the request is
granted or denied. However, there is no requirement that the Commissioner either grant or deny
each request.. The Commissioner could actually do neither, and in that case, there is no
requirement for notification to the requestor. As such, the provision is not "written or displayed
so that the meaning of the regulations will be easily understood by those persons directly
affected by them." (Gov. Code, sec. 11349, subd. (c).)

~.3 Annual Assessments

Financial Code section 28144, subdivision (a}, states, "Each licensee shall pay to the
commissioner its pro rata share of all costs and expenses reasonably incurred in the
administration of this division, as estimated by the commissioner, for the ensuing year and any
deficit actually incurred or anticipated in the administration of the division in the year in which
the assessment is made. The pro rata share shall be the proportion that a licensee's servicing
activities in this state bears to the costs and expenses remaining after the amount assessed
pursuant to subdivision (c)."

In this rulemaking, the Department proposes to implement Financial Code section 28144.
by providing in proposed section 2046 that the annual assessment is calculated from the
information provided in the "annual report." The proposed regulation is not clear on its face
what annual report is to be used to calculate the pro rata share. Financial Code section 28146,
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subdivision (a) requires that "a licensee shall file an annual report with the commissioner, on or
before the 15th day of March, giving the relevant information that the commissioner reasonably
requires concerning the business and operations conducted by the licensee in the state during the
preceding calendar year, including information regarding the number of loans that are sold,
assigned, or transferred to another party." However, nothing within this rulemaking states how
the information contained in the annual report will be used to calculate the pro rata share. How
will that be determined? Is the pro. rata share determined using revenue of a student loan
servicer? Is the pro rata share determined based on the loan portfolio of the student loan
servicer? Is the pro rata share determined based on total revenue or loan portfolio, or based on
the California portion? .How would the California portion be determined? As such, the
provision is not "written or displayed so that the meaning of the. regulations will be easily
understood by those persons directly affected by them." (Gov. Code,,sec. 11349, subd. (c).)

Z. Failure to Follow Procedure

OAL also notes the following APA procedural issues that must be addressed prior to any
resubmission of this rulemaking action.

2.1 Incorporation by Reference

"Incorporation by reference" is "the method whereby a regulation printed in the
California Code of Regulations makes provisions of another document part of that regulation by
reference to the other. document." (Cal. Code Regs., tit. 1, sec. 20, subd. (a).) In order to
incorporate. a document by reference., pursuant to subdivision (c) of section 20 in .title 1 of the
California Code of Regulations, an agency must do each of the following:

(1} The agency demonstrates in the final statement of reasons that it would be
cumbersome, unduly expensive, or otherwise. impractical to publish the document
in the California. Code of Regulations.
(2) The agency demonstrates in the final statement of reasons that the document
was made available upon request directly from the agency, or was reasonably
available to .the affected. public from a commonly known or specified source. In
cases where the document was not available from a commonly known source and
could not be obtained from the agency, the regulation shall specify how a copy of
the document may be obtained.
(3) The informative digest in the notice of proposed action clearly identifies the
document to be incorporated by title and date of publication or issuance... .
(4) The regulation text states that the document is incorporated by reference and
identifies the document by title and date of publication or issuance... .
{5) The regulation text specifies which portions of the document are being incorporated
by reference.

Four forms were referenced in the text that must be submitted as part of the license
application for student loan servicer: (1) the Nationwide Multistate Licensing System &
Registry, "Uniform Student Loan Services Form" (the "MU 1 "), (2) the Nationwide Multistate
Licensing System &Registry, "Uniform Student Loan Services Biographical Statement &
Consent Form" (the "MU2"), (3) the Nationwide Multistate Licensing System &Registry,
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"Uniform .Student Loan Servicer Branch Office Form" (the "MU3"), and (4) the Nationwide
Multistate Licensing System &Registry, "Electronic Surety Bond Form". Each of the forms is
mentioned in the proposed regulations, and has a regulatory effect. However, in attempting to
incorporate those documents by reference, the Department failed to comply with the above-listed
requirements. Additionally, we note in the Notice of Rulemaking Action, the Department
specifically states that "This proposed regulatory action does not incorporate any forms by
reference."

The Department failed to meet the requirements of section 20 for incorporation by reference
of the forms and must meet the requirements of section 20 to satisfy the incorporation by
reference requirements, including:

1. In a notice of 15-day modified text, the Department must
a. Clearly identify the forms by title and date of publication or issuance to satisfy

section 20(c)(3), and
b. The modified text must also state that the document is incorporated by reference.

2. In a revised final statement of reasons (FSR), the Department must add the two
statements required by section 20(c)(1) and (2).

2.2 Availability of Documents Relied Unon

Government Code section 11346.2, subdivision (b)(3), requires that the Initial Statement
of Reasons include "[a]n identification of each technical, theoretical, and empirical study, report,
or similar document, if any, upon which the agency relies. in proposing the adoption, amendment,
or repeal of a regulation." In the ISOR, several documents were .identified as documents relied
upon in promulgating the proposed regulations. Government Code section 11347.3, subdivision
(b)(7), requires that. the rulemaking file shall include "Ail data and other factual information,
technical, theoretical, and empirical studies or reports, if any, on which the agency is relying in
the adoption, amendment, or repeal of a regulation, including any economic impact assessment
or standardized regulatory. impact analysis as required by Section 11346.3." None of the
documents relied upon appeared in the rulemaking file. The Department must include a copy of
the documents in the rulemaking file upon .resubmission.

2.3 Section 44 Confirming Statepnent

The Department noticed two 15-day comment periods during the rulemaking process.
Cal. Code Regs., tit. 1, sec. 44, subd. (b) requires that "The rulemaking record shall contain a
statement confirming that the agency complied with the requirements of this section and stating
the date upon which the notice and text were mailed and the beginning and ending dates for this
public availability period." The two Statements of Mailing Notice, ane for each 15-day
comment period, fail to meet the requirements of section 44, in that neither included the
beginning and ending dates for the availability period. The Department must subrsiit corrected
confirming statements.

2.4 Authority and Reference Citations

Government Code section 11344.3, subdivision (e), requires OAL to "Ensure that each
regulation is printed together with a reference to the statutory authority pursuant to which it was
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enacted and the specific statute or other provision of law which the regulation is implementing,
interpreting, or making specific." .Proposed section 2048 does not include any authority or
reference citations. Additionally, many of the statutes cited as Reference in the final text of
sections, including, 2033, 2035, 2039, 2043, and 2044 were improper Reference citations that need
to be removed. OAL discussed changes to the Reference citations for all sections with the
Department. The Department must illustrate the changes to all Authority and Reference citations in
a 15-day notice of availability of modified text pursuant to Government Code section 1134$.6,
subdivision (c), and title 1, CCR, section 44.

CONCLUSION

OAL disapproved the above-referenced rulernaking action for the foregoing reasons.
Pursuant to Government Code section 11349.4, subdivision (a), the Department may resubmit
revised regulations and rulemaking documents within 120 days of their receipt of this Decision
of Disapproval. A copy of this Decision was emailed to~the Department on the date indicated
below. If you have any questions, please contact me at (916) 323-8915.

Date: October 26, 2018

Original: Jan Owen, Commissioner
Copy: Mark Dyer

Far: Debra M. Cornez
Director


