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Petition challenging as an underground regulation 1Vlule Creek State Prison
D.O,M. Supplement, Section 54010.22; titled Correspondence between
Inmates/Parolees/Probationers

On 8/31/2018, the Office of Administrative Law. (OAL) received your petition asking fora _
determination as to whether 1Vlule Creek State Prison D.O.M. Supplement, Section 5401Q.22;
titled Correspondence between Inmates/Parolees/Probationers, constitutes an underground
re,gulatian. Mule Creek State Prison D.O.M. Supplement,. Section 54010.22 was issued by the
warden at the IVlule Creek State Prison and is attached hereto as Exhibit A.

In issuing a determination, OAL renders an opinion only as to whether a challenged .rule is a
"regulation" as defined in Government Code section 11342.b~0,1 which should have been,
but was not adopted pursuant to the Administrative Procedure Act (APA).2 Nothing in this
analysis evaluates the advisability or the wisdom of the underlying action or enactment. OAL
has neither the legal authority nor the technical expertise to evaluate the underlying policy
issues involved in the subject of -this determination.

1 "Regulation" means every rule, regulation, order, or standard of general application or the amendment, supplement,
or revision of any rule, regulation, order, or standard adopted by any state agency to implement,. interpret, or make
specific the law enforced or administered by it, or to govern its procedure,
2 Such a rule is called an "underground regulation" as defined in California Code of Regulations, kitle 1, section 250,
subsection (a):

"Underground regulation" means-any guideline, criterion, bulletin, manual, instruction, order, standard of
general' applicario~, or other rule, including a rule governing a state agency procedure, that is a regulation as
defined in section 11342.600 of the Government Code, but has not been adopted as a regulation and filed
with the Secretary of State pursuant to the APA and is not subject to an express statutory exemption from
adoptionpursuant to the APA.
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Generally, a rule which meets the definition of a "regulation" in Government Code section
11342.600. is required to be adopted pursuant to the APA. In some cases, however, the
Legislature has chosen to establish exemptions from. the requirements of the APA. Penal
Code. section 5058, subdivision (c), establishes exemptions expressly for the California
Department of Corrections and Rehabilitation (CDCR):

(c) The following are deemed not to be "regulations" as defined in Section 11342.600
of the Government Code;

(1) Rules issued by the director applying solely to a particular prison or other
correctional. facility....

This exemption is called the "local rule" exemption. It applies only when a rule is
established for a single correctional institution.

In In re Garcia (67 Ca1App4th 841, $45), the court discussed the nature of a "local rule"
adopted by the warden far the Richard J. Donovan Correctional Facility (Donovan) which
dealt with correspondence between inmates at Donovan:

The Donovan inter-institutional correspondence policy applies solely to
correspondence entering or leaving Donovan. It applies to Donovan inmates in .all
instances.

Thy Donovan policy is not a rule of general application. It applies solely to Donavan
and, under Penal Code section 5058, subdivision.{c)(1), is not subject to APA
requirements,

Similarly, the rule challenged by your petition was issued by Mule Creek State Prison and
applies solely to the .inmates of Mule Creek State Prison. Inmates housed at other institutions
are governed by those other institutions'. criteria for correspondence between other inmates,
pare~lees and probationers.:Therefore, the rule is a "local rule" and. is exempt from
compliance with .the APA pursuant to .Penal Code section 5Q5$(c)(1). It is not an
underground regulation.3

3 The rule challenged by your petition is the proper subject of a summary disposition letter pursuant to title i, section
270 of the California Code of Regulations. Subdivision (~ of section 270 provides:

(f}(1) If facts presented in the petition or obtained by OAL during its review pursuant to subsection (b)
demonstrate to OAL that the rule challenged by the petition is not an underground regulation, OAL may
issue a summary disposition letter stating that conclusion. A summary disposition letter may not be issued to
conclude that a challenged rule is an underground regulation.
(2) Circumstances in which facts. demonstrate that the rule challenged by the petition is not an underground
regulation include, but are not limited to, the following:
(A) The challenged rule has been superseded.
(B) The challenged rule is contained in a California statute.
(C) The challenged rule is contained in a regulation that has been adopted pursuant to the rulemaking
provisions of the APA.
(D) The challenged rule has expired by its own terms.
(E) An express statutory exemption from the rulemalflng provisions of the APA is applicable to the
challenged rule. [Emphasis added.]
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The issuance of this summary disposition does. not restrict your right to adjudicate the alleged
violation of section 11340.5 of the Government Code.

October 30, 2018 ~'~'_ ~ ~nyG.p

Debra M. Cornet
Director

~~ ~~lR~

r-»ai~iau~ ~.,iiiGt wuii~ afc~

f

Copy: Ralph M. Diaz, Secretary (A), CDCR
Ying Sun, RPMB, CDCR
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and must be ac~ompa~ied by copies a~ z~c~ ~DCF~ 18 9, iett~rs to
the pubEish~r, and copies ar pictured ~f ih~ text ~v~ich violates. the
CCR for each iss~a~ published during the year.

DA! yvill revieur cacti o~ the submitted r~auests and d~terrnine it the
publication m~~ts .the criteria for plac~rn~r~~ an the centralized list.
DAi ~nfiE! r~vi~~~{~ the proposed publica~i~n end base i#s derision on the
ir~~ormaiion r~ceiyEti. T~ius, all necessary cta~urr~~nts with detailed
~vi~2nc~ to substani ~fe #h~ findings shaulcE be s~sbmitfed. Shoup
the pub3tcation captain text only, it is recomrr~er~de~ that the f~xt in
t{UBS~~QiI ~G f~iC,~~i~IC„~~~~t~ ~0 ~S51St ff1 ~~1@ t'BVI~k~J ~7COCLSS. ~~It3t1~t~ (~~~
t'i~~ y ii~e t'c~i.t~s~ iJ' ~i~C~ lac ~iLibiECa~t7F1 Qfi i~+~ C~C~tfs~IlLEf~ LlSL Gf
Qis~~proved Publications, upon noiification, ~v9GS~' shall fake the
Ii71FI38~l~i~ S~BjJS tli'C2SSc'lt'~t ~0 t5SU8 t~G ~'7Lf~7{IC~~1fl11 t0 ~f38 }iif7l~t@~S}
a{~t~fESSBC~.

...Upon ap~ro~rGl of fF~~ req~es~, DAf wfii send a leer to the pubfis~e~
nQ~ifiyirtg ~t~et~ the ~ub~ic~Eion is being paced on CDCR's Centralized
List of Disapproved P~blicati~ns, thus prohib~tin~ tie pubiicati~n From
be~n9 ~a~sessed by inm~t?s housed ~vithir~ GDCR.

P~bfica~i~ns e~um~ra#ed c~r~ the Centralized fist arE nit ailoLi~~ afi
tv~CSP, MCSP may r~o~ add hems to #his fist..

.The Mailroom sisal€ ufaEize tt~E Disapproved Publ~c~iion Tracking
Chart {AttacE~ment D) 'to track .any publication bung v~~~thheld ar~~/or
disallo4ved. CopiEs of fh~ cF~ar~ ~h~l~ be su~amitie~ to SPU no later
#hen the 15th day of each mar~~h.

MaiEroom s#aff may onFy use the attachIId C~ntraJized List o~
`M G'S P ~ t~,M €3isappr~ve~ Publications dated July 20'13 {Attachment E) v~rhen

~x4~%~uiti~ ~.1~.~~~'i~Gtii~if~:7. f~lii `~iiVi iiiS ~ti~i~ ~~1C ~iSCcilt,iC~. ~lliJ ~~Ji

'~ ~~~~~'~~~°~ sh~11 be avai~ablelposted far a!f M~ilraom staff.

..,~~f~'~0.22; Due to the sensitEve n~eas mission at MCSP, c~rrespar~~Er~~~
GORRE~P4~IDE~CE ~cE~o~~ inmates,...parolees, and proba#ior~ers has been revised inBETWEEN IN~i11ATES 1 accor~an~e wit~t CCR 313~(t~ artd will nov~~ be limitEd to the fo!(oti~~ingPAROLEES / :` ',, ~xceptior~s;PRO~ATION~RS"

Emm~diGte family m~ETf~BiS 25 t~8T3Ci@t~ Iii CCR 3000.
~ Ca-~ifi~an#s on aCtl~1@ G~SBS, 11t1ti~ f~f~' C~S~ 15 f~S0EV8~.

r ~ i.ncarc~ratac~ natural parent of the inmate's child.
v'

Mail privi~~ges between "inmate and any o~ the above. types of
correspondents may not b~ restricted unless the inmate a~ the
carrespondeni viQ3azes CCR 3008 0~ ~th~r CCR section.

Inmates ma f request consiueration for cot~r2s~ond~rrce appro~rG( ~~
correspond with the above by contacting their GPI via a CDC GA-22,


