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Petition challenging as an underground regulation Mule Creek State Prison
D.O.M. Supplement, Section 54010.22; titled Correspondence between
Inmates/Parolees/Probationers

On 8/31/2018, the Office of Administrative Law (OAL) received your petition asking for a
determination as to whether Mule Creek State Prison D.O.M. Supplement, Section 54010.22;
titled Correspondence between Inmates/Parolees/Probationers, constitutes an underground
regulation. Mule Creek State Prison D. O.M. Supplement, Section 54010.22 was issued by the
warden at the Mule Creek State Prison and is attached hereto as Exhrbrt A.

In issuing a determination, OAL renders an opinion only as to whether a challenged rule is a
"regulation" as defined in Government Code section 11342.600,! which should have been,

but was not adopted pursuant to the Administrative Procedure Act (APA).2 Nothing in this
“analysis evaluates the advisability or the wisdom of the underlying action or enactment. OAL
has neither the legal authority nor the technical expertise to evaluate the underlying pohcy
issues involved in the subject of this determination.

! "Regulation" means every rule, regulation, order, or standard of general application or the amendment, supplement,
or revision of any rule, regulation, order, or standard adopted by any state agency to implement, mterpret or make
specific the law enforced or administered by it, or to govern its procedure.
% Such a rule is called an "underground regulation” as defined in California Code of Regulations, title 1, section 250,
subsection (a):
"Underground regulation” means any guxdehne criterion, bulletin, manual, instruction, order, standard of
general application, or other rule, including a rule governing a state agency procedure, that is a regulation as
defined in section 11342.600 of the Government Code, but has not been adopted as a regulation and filed
with the Secretary of State pursuant to the APA and is not subject to an express statutory exemptron from
adoption pursuant to the APA,
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Generally, a rule which meets the definition of a "regulation" in Government Code section
11342.600 is required to be adopted pursuant to the APA. In some cases, however, the
Legislature has chosen to establish exemptions from the requirements of the APA. Penal
Code section 5058, subdivision (c), establishes exemptions expressly for the California
Department of Corrections and Rehabilitation (CDCR):

(¢) The following are deemed not to be ' regulatlons" as defmed in Sectlon 11342.600
_ of the Government Code:
(1) Rules issued by the director applying solely to a particular prison or other
correctional facility....

This exemption is called the “local rule” exemption. It applies only when a rule is
established for a single correctional institution.

In In re Garcia (67 Cal.App.4™ 841, 845), the court discussed the nature of a “local rule”
adopted by the warden for the Richard J. Donovan Correctional Facility (Donovan) which
dealt with correspondence between inmates at Donovan: : :

The Donovan inter-institutional correspondence policy applies solely to
correspondence entering or leaving Donovan. It applies to Donovan 1nmates in all
instances. : '

The Donovan policy is not a rule of general application. It applies solely to Donovan
and, under Penal Code section 5058 subdivision (c)(l) is not subject to APA
requirements.

- Similarly, the rule challenged by your petition was issued by Mule Creek State Prison and
applies solely to the inmates of Mule Creek State Prison. Inmates housed at other institutions
are governed by those other institutions’ criteria for correspondence between other inmates,
parolees and probationers. Therefore, the rule is a “local rule” and is exempt from -
compliance with the APA pursuant to Penal Code section 5058(c)(1). It is not an
underground regulation.’

3 The rule challenged by your petition is the proper subject of a summary disposition letter pursuant to title 1, section
270 of the California Code of Regulations. Subdivision (£) of section 270 provides:
(£)(1) If facts presented in the petition or obtained by OAL during its review pursuant to subsection )
demonstrate to OAL that the rule challenged by the petition is not an underground regulation, OAL may
issue a summary disposition letter stating that conclusion. A summary disposition letter may not be 1ssued to
conclude that a challenged rule is an underground regulation.
(2) Circumstances in which facts demonstrate that the rule challenged by the petition is not an underground
regulation include, but are not limited to, the following:
(A) The challenged rule has been superseded.
(B) The challenged rule is contained in a California statute.
(C) The challenged rule is contained in a regulation that has been adopted pursuant to the rulemaking
provisions of the APA.
(D) The challenged rule has expired by its own terms.-
(E) An express statutory exemption from the rulemaking provisions of the APA is applicable to the
challenged rule. [Emphasis added ] :
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The issuance of this summary disposition does not restrict your nght to adjudicate the alleged
violation of section 11340 5 of the Government Code.

Oct;)ber 30,2018 [)W )44 (’MN %

Debra M. Cornez
Director

Elizabeth A. Heidi
Assistant Chief Couns

Copy: Ralph M. Diaz, Secretary (A), CDCR
Ying Sun, RPMB, CDCR
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Exhibit A



“CORRI SPONDENCE
BETWEEN iNMATES /
PAROLEES/
PROBAT#ONERS

and must be accompanied by capies of each CDCR 181 !etters to
the publisher, and copies or pictures of the text which wolates the -
CCR for each issue published durmg the year. ‘

DA! will review each of the submit’ced requtha and determine if the
publication meets the criteria for placement on the centralized list.

DAl will review the proposed publication and base its decision on the

information received. Thus, all necessary documents with detailed
evidence to substantiate the findings should be submitted. Should:
the publication contain text only, it is recommended that the text in
question be highlighted to assist in the review process, Should DAI
deny the request to place the publication on the Centralized List of
Disapproved Publications, upon notification, MCSP shall take the

- immediate steps necessary to issue the pubncaﬁon to the inmate(s)

addressed

Upon approva} of the request DAl will send a 1eiter to the publisher
natifying them the publication is being placed on CDCR's Centralized

List of Disapproved Publications, thus prohibiting the publication from

being possessed by inmates houssd within CDCR.

Publications efiumerated on the Centralized List are nét allowed at
MCSP. MCSP may not add items to this fist.

The Mailroom shall utilize the Disapproved Publication Tracking
Chart (Attachment D) to track any publication being withheld and/or
disallowed. Copies of the chart shall be submitied to SPU no later

than tha 15th day of each month.

Mailroom siaﬁ may only use the attached Centralized List of
Disapproved Publications dated July 2013 (Attachment E) when

- excluding publications. All prior lists shall be discardsd. This lis
84

shall be available/posted for all Mailroom staff.

Due to the ‘sensitive - needs ‘mission at MCSP, correcpon..en
between inmates, parolees, and probationers has been revised in
accordance with CCR 3138(f) and will now be limited to the following
exceptions: _
¢ Immediate family members as defined in CCR 3000.
- e Co-litigants on active cases, until the case is resolved.
" & Incarcerated natural parent of the inmate's child.
‘_f , .
Mail privileges between inmate and any of the above types of

correspondents may not be restricted unless the inmate or the
correspondent violates CCR 3006 or ather CCR section.

Inmates may request consideration for corraSpondsnce apbr;wal io
correspond with the above by contacting their CCl via a CDC GA-22,



