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SUMMARY OF REGULATORY ACTION

This action by the Employment Development Department (EDD) amends an
existing regulation that concerns the filing of disability benefit claims. The
specific amendments require all physicians and practitioners to file medical
certification documents electronically through their verified EDD online
accounts unless they have filed an exemption with EDD certifying to a lack of
automation, a severe economic hardship, or other good cause. Such
exemption, which is valid for one year and may be refiled annually, permits a
physician or practitioner to continue filing medical certification documents by
mail.

On April 23, 2024, EDD submitted the above-referenced regulatory action to the
Office of Administrative Law (OAL) for review. On June 5, 2024, OAL notified
EDD that OAL disapproved the proposed regulatory action pursuant to the
Administrative Procedure Act (APA). This Decision of Disapproval of Regulatory
Action explains the reasons for OAL’s action.
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DECISION

OAL disapproved the above-referenced regulatory action because the
proposed regulatory changes failed to comply with the clarity standard of
Government Code section 11349.1, subdivision (a)(3).

DISCUSSION

EDD's regulatory action must satisfy requirements established by the part of the
APA that governs rulemaking by a state agency. Any regulation adopted,
amended, or repealed by a state agency to implement, interpret, or make
specific the law enforced or administered by it, or to govern its procedure, is
subject to the APA unless a statute expressly exempts the regulation from APA
coverage. (Gov. Code, sec. 11346.) No exemption applies to this regulatory
action.

Before any regulation subject to the APA may become effective, the regulation
is reviewed by OAL for compliance with the procedural requirements of the APA
and the standards for administrative regulations in Government Code section
11349.1. Generally, to satisfy the APA standards, a regulation must be legally
valid, supported by an adequate record, and easy to understand. In this
review, OAL is limited to the rulemaking record and may not substitute its
judgment for that of the rulemaking agency regarding the substantive content
of the regulation. This review is an independent check on the exercise of
rulemaking powers by executive branch agencies intended to improve the
quality of regulations that implement, interpret, and make specific statutory law,
and to ensure that the public is provided with a meaningful opportunity to
comment on regulations before they become effective.

1. Clarity Standard

In adopting the APA, the Legislature found that the language of many
regulations was unclear and confusing to persons who must comply with the
regulations. (Gov. Code, sec. 11340, subd. (b).) Government Code section
11349.1, subdivision (a)(3), requires that OAL review all regulations for
compliance with the clarity standard. Government Code section 11349,
subdivision (c), defines “clarity” to mean “written or displayed so that the
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meaning of regulations will be easily understood by those persons directly
affected by them.”

The “clarity” standard is further defined in section 16 of title 1 of the CCR, which
provides:

In examining a regulation for compliance with the “clarity”
requirement of Government Code section 11349.1, OAL shall apply
the following standards and presumptions:

(a) A regulation shall be presumed not to comply with the “clarity”
standard if any of the following conditions exists:

(1) the regulation can, on its face, be reasonably and logically
interpreted to have more than one meaning; or

(2) ...

(3) the regulation uses terms which do not have meanings generally
familiar to those “directly affected” by the regulation, and those
terms are defined neither in the regulation nor in the governing
statute; or

(4) ...

(5) the regulation presents information in a format that is not readily
understandable by persons “directly affected;” or

(6) ..

(b) Persons shall be presumed to be “directly affected” if they:

(1) are legally required to comply with the regulation; or

(2) are legally required to enforce the regulation; or

(3) derive from the enforcement of the regulation a benefit that is
not common to the public in general; or

(4) incur from the enforcement of the regulation a detriment that is
not common to the public in general.

Proposed subsection (b) of Section 2706-4 reads:

Physicians and practifioners must file documents electronically
through the department’s online system unless they have filed an
exemption with the department. An exemption may be filed
when the physician or practitioner has certified to a lack of
automation, a severe economic hardship, or other good cause.
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A filed exemption shall be valid for one year and may be refiled
annually.

Proposed subsection (b) is unclear for three reasons.

First, proposed subsection (b) presents information in a format that is not readily
understandable by persons “directly affected.” (Cal. Code Regs., tit. 1, sec. 16,
sub. (a)(5).) As written, it is unclear from the proposed text:
1. What information physicians and practitioners are required to include in
exemptions;
2. EDD’s review process for exemptions;
3. How and where physicians and practitioners are to file exemptions with
EDD;
4. When exemptions are considered filed by EDD, as the filing date affects
when physicians and practitioners may refile annually; and
5. When and how EDD will notify physicians and practitioners that their
exemptions have been received by and filed with EDD.

Second, proposed subsection (b) uses terms that do not have meanings
generally familiar to those “directly affected” by the regulation, and those terms
are defined neither in the regulation nor in the governing statute. (Cal. Code
Regs., fit. 1, sec. 16, sub. (a)(3).) “Lack of automation,” “a severe economic
hardship,” and “other good cause” are not defined in regulation or governing
statute, and EDD did not provide any additional clarifying language concerning
these terms in the proposed regulation text.

Third, proposed subsection (b) is unclear because it can, on its face, be
reasonably and logically interpreted to have more than one meaning. (Cal.
Code Regs., tit. 1, sec. 16, sub. (a)(1).) Based on the proposed text, it is unclear
whether physicians and practitioners need only certify to “a lack of
automation,” or “a severe economic hardship,” or “other good cause” in their
exemptions, or whether they must provide facts and circumstances in their
exemptions demonstrating “a lack of automation,” or “a severe economic
hardship,” or *other good cause.”

CONCLUSION
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For the foregoing reasons, OAL disapproved the above-referenced regulatory
action. Pursuant to Government Code section 11349.4, subdivision (a), the
Agency may resubmit revised regulations within 120 days of its receipt of this
Decision of Disapproval of Regulatory Action. A copy of this Decision will be
emailed to the Agency on the date indicated below.

EDD must make any substantive regulatory text changes, which are sufficiently
related to the originally noticed text, available for public comment for at least
15 days pursuant to subdivision (c) of Government Code section 11346.8 and
section 44 of title 1 of the CCR. Additionally, any supplement to the Initial
Statement of Reasons or other relied-upon document the Agency may create
or propose to add to the rulemaking record to address the issues discussed
above must be made available for public comment for at least 15 days
pursuant to Government Code section 11347.1. Any comments containing
objections or recommendations must be summarized and responded to in the
Final Statement of Reasons. The Agency must resolve all other issues raised in
this Decision of Disapproval of Regulatory Action prior to the resubmittal of this
regulatory action.

Date: June 12, 2024 s DA rr
Stephen P. Mehlert
Senior Attorney

For: Kenneth J. Pogue
Director

Original: Nancy Faris, Director
Copy: Kim Van Nguyen



	State of California
	Office of Administrative Law

