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SUMMARY OF REGULATORY ACTION

This regulatory action by the Fish and Game Commission (“Commission”)
proposes to adopt a regulation establishing set gill net standards for commercial
Cadlifornia halibut and white sea bass to reduce bycatch and marine mammal
entanglements, and prevent the expansion of set gill net gear.

On October 15, 2024, the Commission submitted its requlatory action (OAL File
No. 2024-1015-04S) to the Office of Administrative Law (“*OAL") for review. On
November 25, 2024, the Commission withdrew OAL File No. 2024-1015-04S from
OAL review.

The Commission staff subsequently modified the regulatory text and made the
text available for public comment from December 19, 2024, to January 3, 2025.
On January 6, 2025, the Commission resubmitted the action to OAL. On February
19, 2025, OAL notified the Commission that OAL disapproved the proposed
regulation because the Commission failed to follow procedures required by the
Administrative Procedure Act (“APA”). This Decision of Disapproval of Regulatory
Action explains the reasons for OAL's action.

DECISION

OAL disapproved the action because the Commission did not follow required
APA procedures.
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DISCUSSION

The Commission’s regulatory action must satisfy requirements established by the
part of the APA that governs rulemaking by a state agency. Any regulation
adopted, amended, or repealed by a state agency to implement, interpret, or
make specific the law enforced or administered by it, or fo govern its
procedure, is subject to the APA unless a statute expressly exempts the
regulation from APA coverage. (Gov. Code, sec. 11346.) No exemption applies
to the present action under review.

Before any regulation subject to the APA may become effective, the regulation
is reviewed by OAL for compliance with the procedural requirements of the APA
and the standards for administrative regulations in Government Code section
11349.1. Generally, to satisfy the APA standards, a regulation must be legally
valid, supported by an adequate record, and easy to understand. In this review,
OAL is limited to the rulemaking record and may not substitute its judgment for
that of the rulemaking agency regarding the substantive content of the
regulation. This review is an independent check on the exercise of rulemaking
powers by executive branch agencies intended to improve the quality of
regulations that implement, interpret, and make specific statutory law, and to
ensure that the public is provided with a meaningful opportunity to comment on
regulations before they become effective.

The APA and OAL's regulations in title 1 of the California Code of Regulations
(“CCR") require agencies to follow specific procedures when conducting a
regulatory action. In this action, the Commission did not comply with the
following procedures.

1. Failure by the Commission to Adopt the Final Regulation Text

Pursuant to Government Code section 11346.8, subdivision (a), an agency is
required to "consider all relevant matter presented to it before adopting,
amending, or repealing any regulation." Although the Commission approved a
prior version of the regulation text on August 14, 2024, substantial changes were
made to the text and noticed to the public in December 2024, but there is no
indication in the rulemaking file that the Commission voted on or approved the
final regulation text submitted to OAL.

Govemment Code section 11346.8 states:

(a) ... The state agency shall consider all relevant matter presented
to it before adopting, amending or repealing any regulation.
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No state agency may adopt, amend, or repeal a regulation which
has been changed from that which was originally made available
to the public pursuant to Section 11346.5, unless the change is (1)
nonsubstantial or solely grammatical in nature, or (2) sufficiently
related to the original text that the public was adequately placed
on notice that the change could result from the originally proposed
regulatory action. If a sufficiently related change is made, the full
text of the resulting adoption, amendment, or repeal, with the
change clearly indicated, shall be made available to the public for
at least 15 days before the agency adopts, amends, or repeals the
resulting regulation ... (Emphasis added.)

Govemment Code section 11347.3, subdivision (b)(8). requires that the
rulemaking file include “[a] franscript, recording, or minutes of any public
hearing connected with the adoption, amendment or repeal of the regulation."
Since the Commission is the governing body and the entity granted the
rulemaking authority in this matter (Fish and Game Code, secs. 200, 5061), the
rulemaking file must include documentation that after consideration of alll
relevant matter, the Commission approved the final version of the regulation
text, including all substantial changes.

Because Commission staff made substantial changes to the regulation text that
was noticed to the public for a 15-day comment period, the Commission was
required to subsequently adopt the regulation text as amended, but there is no
indication in the rulemaking file that the Commission has done so. The
rulemaking file for this action needs to include the transcript, recording, or
minutes of the hearing where the Commission approved the final version of the
regulation text. Thus, the Commission failed to follow the required APA
procedures by not voting on and approving the final version of the regulation
text.

2. Statement of Mailing for Modifications to Text

CCR, title 1, section 44, states:

The rulemaking record shall contain a statement confirming that the
agency complied with the requirements of this section and stating
the date upon which the notice and text were mailed and the
beginning and ending dates for this public availability period.

In this regulatory action, the Commission issued a notice of public availability
pursuant to Government Code section 11346.8, subdivision (c). The record does
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not include a statement confirming that the Commission complied with the
notice requirements of CCR, title 1, section 44.

3. Statement of Mailing for a Document Added to the Record

Govermment Code section 11347.1, subdivision (e), states:

The rulemaking record shall contain a statement confirming that the
agency complied with the requirements of this section and stating
the date on which the notice was mailed.

After publication of the notice of proposed action, the Commission added to
the rulemaking file a document titled "Description of Specific Edits to the
Regulatory Text." The record does not include a statement confirming that the
Commission complied with the notice requirements of Government Code
section 11347.1.

4. Written Comments Submitted to the Agency in Connection with the Adoption
of the Regulation

The rulemaking file is also missing copies of public comments. Government
Code section 11347.3, subdivision (), provides: "[e]very agency shall maintain a
file of each rulemaking that shall be deemed to be the record for that
rulemaking proceeding." Subdivision (b)(6) of Government Code section 11347.3
further specifies:

(b) The rulemaking file shall include: ...

(6) All data and other factual information, any studies or reports,
and written comments submitted to the agency in connection with
the adoption, amendment, or repeal of the regulation. (Emphasis
added.)

Prior to resubmitting this regulatory action, the Commission must add the missing
public comments to the rulemaking file.

5. Final Statement of Reasons (“FSOR")

a. Update of the Information Contained in the Initial Statement of Reasons

Govemment Code section 11346.9, subdivision (a)(1), requires that the FSOR
include “[a]n update of the information contained in the initial statement of
reasons.”
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The FSOR contained in the rulemaking file submitted to OAL does notinclude an
adequate update to the information contain in the initial statement of reasons.
The FSOR must reflect the effect of the revisions to the regulation text noticed
during the 15-day public comment period. Upon resubmittal, the Commission
must provide the required updated information in the FSOR.

b. Summary and Response to Comments

Govermment Code section 11346.9, subdivision (a)(3), requires the FSOR to
include:

A summary of each objection or recommendation made regarding
the specific adoption, amendment, or repeal proposed, together
with an explanation of how the proposed action has been
changed to accommodate each objection or recommendation, or
the reasons for making no change...

Although the Commission adequately summarized and responded to most
comments, two comments were not addressed. These deficiencies have been
separately identified for the Commission by OAL. Prior to resubbmission, the
Commission must ensure that all public comments containing objections or
recommendations are adequately summarized and responded to in the FSOR.

6. Table of Contents (“TOC")

Moreover, those additional items that are missing from the rulemaking file—the
requisite tfranscript, recording, or minutes reflecting approval of the final
regulation text, and the mailing statements required pursuant to CCR, fitle 1,
section 44, subsection (b), and Government Code section 11347.1, subdivision
(e)—must be identified in the TOC pursuant to Government Code section
11347.3, subdivision (b)(12).

CONCLUSION

For the foregoing reasons, OAL disapproved the above-referenced regulatory
action. Pursuant to Government Code section 11349 .4, subdivision (), the
Commission may resubmit revised regulations within 120 days of its receipt of this
Decision of Disapproval of Regulatory Action. A copy of this Decision will be
emailed to the Commission on the date indicated below.
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The Commission must resolve the issues raised in this Decision of Disapproval prior
to approval of a resubmittal.

Date: February 26, 2025 /s/
Stephen P. Mehlert
Senior Attorney

For: Kenneth J. Pogue
Director

Original: Melissa Miller-Henson,
Executive Director
Copy: David Haug



